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LYNCH Grcuit Judge. Three arnmed nen dressed in

security guard uniforns held up the Looms, Fargo & Co. arnored
car depot in Ponce, Puerto Rico, on May 13, 1997, while a fourth
robber stood watch outside. The robbers took the Loom s Fargo
guards captive as they returned to the conpany's offices in
arnored vehicles fromruns to area banks. Al told, the robbers
got away with an estimated $5.5 mllion. Only about half a
mllion dollars was recovered; the weapons used were never
recovered. Four of the five defendants involved in this appeal
were convicted of the robbery and received sentences ranging
from308 nonths to 355 nonths; the fifth defendant was convi ct ed
of helping in the aftermath and was sentenced to 150 nonths

| mpri sonnent .

The defendants originally raised a nyriad of argunents
on appeal. In addition, after the Suprene Court decided United
States v. Castillo, 120 S. C. 2090 (2000), we requested that

the parties brief the effect of that decision. None of the
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defendants had raised at trial or on appeal a Castillo claim
that the use of a sem automatic assault weapon in the robbery
was an elenent -- and not nerely a sentencing factor -- of a
firearns offense. See 18 U S.C. 8§ 924(c)(1)(A), (B). This is
our first occasion to discuss the effects of Castillo on trials
and indictnments, and our view on the indictnment issue is quite
different from the view of another circuit. Save for one
sentencing issue regarding one defendant -- as to which the
governnent agrees that there was error and that the matter

shoul d be remanded -- we reject the defendants' argunents.



l.

The four main defendants are John Al exis Mji ca-Baez,
Josue G Reyes-Hernandez, Nelson Cartagena-Merced, and Jose
Ranos- Cartagena. After a trial lasting alnost a nonth, they
were convicted of conmtting the robbery. Specifically, all
four of these defendants were convicted of two counts of arned
robbery, inviolation of 18 U S.C. 88 2, 2113(a), (d); one count
of assault, in violation of 18 U . S.C. 88 2, 2114(a); one count
of breaking and entering, in violation of 18 U S.C. 88 2, 2117,
and one count of using and carrying a firearmin relation to a
crime of violence, in violation of 18 U S. C. 88 2, 924(c)(1).
Anot her co-defendant, Rodolfo E. Landa-Rivera, was convicted of
bei ng an accessory after the fact to the robbery, in violation
of 18 U S. C. 8§ 3, 2113(a).?

The jury reasonably could have found the follow ng
facts. Loom s Fargo? arnored trucks and vans began arriving at
the Loom s Fargo depot in Ponce shortly after 7 p.m on May 13,

1997. The vehicles were returning with cash from the day's

! W address t he appeal of anot her co-defendant, Jessica Vega-
Coreano, inUnited States v. Vega- Cor eano, No. 99-1343, in an opi nion
publ i shed sinultaneously with this one.

2 At the tinme, the conpany was naned Wel|s Fargo.
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routes, which included a stop at a United States Post O fice and
two federally insured banks, Banco Popul ar and Banco Sant ander.
When one of the guards fromthe first vehicle to arrive entered
the depot office, he was nmet by three nen carrying |ong
firearms. They told himit was a hold up and that he was not to
nove or they would shoot him The three were dressed in
uniforms simlar to Looms Fargo unifornms and were wearing
bul | et proof vests. As four successive trucks arrived at the
depot, the three nen di sarnmed the guards, handcuffed them and
| ocked themin a bathroom The contents of the Loom s Fargo
vehicles were systematically transferred to a Loom s Fargo van
commandeered by the robbers. A fourth person, outside, worked
intandemw th the three fake guards, comuni cating with t hem by
wal ki e-t al ki e.

The robbers were voluble, threatening the guards,
telling them "Last week we had to kill one guy, so you guys
better do what we say."” They also told the guards several tines
how powerful their weapons were, claimng, "This AK-47 that |
have here can actually punch through 12 guys,"” and "This thing
can even go through cenent.” One of the guards recognized a
weapon as an AK-47 and heard one of the robbers say, "This is an
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AK-47, and if | shoot you with this, I'll rip you up. [I"IIl just
rip a part of you off." Another guard described the firearns
carried by the robbers as "assault weapons, big weapons."

The robbers al so comented on their professionalism
One of the guards testified that the robbers kept saying, "Look
how professional we are. W're really professionals.” The
robbers reiterated that they were professionals, unlike the
ot her robbers who had been quickly caught after a recent,
unrel ated Brinks robbery.

Once the Loomis Fargo van was | oaded, the guard the
robbers had forced to help themwas trussed and pushed into the
smal | bathroom that held nine other guards. The guards were
then | ocked in and they heard the robbers threaten to set the
place on fire. It took the guards about forty mnutes to free
t hensel ves; they then called for help. The handcuffs had to be
cut off of the guards, as the key holes had been sol dered (or
wel ded) cl osed.

The robbers drove the Looms Fargo van to another
| ocation and transferred the noney to a different vehicle, but
they left thirty unopened bags of noney in the Loom s Fargo van.

Evidence tied the defendants to the robbery al nost
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i medi ately afterwards. Wen news of the robbery was broadcast
on television, Ranpbs-Cartagena's wfe, Jessica Vega- Coreano,
told Jessica Diaz-Nevarro, a friend and upstairs nei ghbor, that
Ranos- Cart agena and Reyes-Hernandez had commtted the robbery.
The eveni ng of the robbery, Ranos-Cartagena and Reyes- Her nandez
arrived back at Ranps-Cartagena's house driving a heavily | aden
van. Reyes-Hernandez was wearing a uniformsimlar to a Loom s
Fargo uniform Ranpbs-Cartagena ran into the house and asked
Vega- Coreano for Kkeys. He had a cut on his head and was
shirtless. Vega-Coreano gave hima shirt to put on and asked
why they had not gotten rid of the clothes, to which he
responded, "Forget the shirt, | need the keys, | want the keys,
because we have to leave.” He found the keys and drove off. A
short tinme later, Cartagena-Merced and Mjica-Baez arrived.
Moj i1 ca- Baez appeared happy, and he enbraced Vega-Coreano and
said, "W didit. W didit" or "W won, we won." Cartagena-
Mer ced al so appeared t o be happy.

The robbery was, of course, planned in advance.
According to Di az-Nevarro, the defendants net alnost daily
during the two weeks prior the robbery. Di az-Nevarro also saw
Ranos- Cart agena, Mjica-Baez, and Reyes-Hernandez | oading
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ammunition into two | ong and three short guns the day before the
robbery. Landa-Rivera, who ultimtely took sone of the noney to
hi de, was al so seen around the house before the robbery.

A confidential informant reported to the FBI that
before the robbery the defendants had stolen a van in the San
Juan area. After the robbery, a white van containing veterinary
products was found in a parking | ot near the Loom s Fargo depot.
The van had been stolen froma veterinary products distributor
about a week before the robbery. Di az-Nevarro testified to
seeing simlar veterinary products in Ranbs-Cartagena' s house,
and, after having obtained warrants to search the defendants
hones (based upon information provided by the confidential
informant), FBlI agents found such products when they searched
t he house.

The sear ches of the defendants' hones produced a weal th
of other incrimnating evidence, including: $387,000 in cash
buried near Mjica-Baez's uncle's house and $13,000 in cash
I nsi de the house;3® AK-47 ammunition and part of the barrel of an

AR- 15 assault rifle at Mjica-Baez's house; $2,500 in cash in a

s Moj i ca- Baez' s uncl e tol d pol i ce that someone had gi ven him
t he $13, 000 to hol d and had tol d hi mthat it was fromthe Loom s Far go
robbery.
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McDonal d's bag hidden in a mattress and over $1,000 in a box and
in a nagazine at Cartagena-Mrced s house; a photograph of
Ranos- Cartagena holding an AK-47, AK-47 ammunition, police
uniforns simlar to Looms Fargo uniforns, two ski nasks, four
boxes of two-way radi os, sone welding equi pnent, and w appers
from Banco Popul ar and Banco Santander at Ranpbs-Cartagena's
house; wrappers from Banco Santander, a bag containing al nost
$8, 000 in cash, and a $45,000 check fromthe Lottery of Puerto
Rico made out to Reyes-Hernandez's nother and issued a week
after the robbery* at Reyes-Hernandez's house; and a total of
$8,800 in cash in Landa-Ri vera's car.

After their hones were searched, Ranbs-Cartagena,
Reyes- Her nandez, Mj i ca- Baez, and Vega- Coreano travel ed t oget her
to the Gemnis Hotel and rented roons there. From there they
noved to the Joyuda Beach Parador Hotel, registering for three
roons under a fal se nane.

Unabl e to contain thenselves with the riches, sone of

the defendants went on spending sprees. The day after the
4 The record does not reveal the governnment's theory with
regard to the lottery check. It would seemthat the governnment

bel i eved t he check was evi dence of noney | aunderi ng, see, e.g., United
St at es v. Gonzal ez- Mal donado, 115 F.3d 9, 19 (1st G r. 1997), but there
is no evidence in the record to that effect.
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robbery, Reyes-Hernandez bought a jet ski for $9,300 in cash
(carried in a plastic grocery bag). A search of the car in
whi ch Ranobs- Cart agena, Reyes-Hernandez, Mji ca-Baez, and Vega-
Coreano were traveling when they were arrested turned up a
jewelry store receipt for a $900 cash purchase of two watches.
Cash abounded.

Unabl e to contain thenselves verbally, the different
defendants nmade incrimnating statenents to others. Two days
after the robbery, D az-Nevarro overheard Reyes-Hernandez, in
t he presence of Ranos-Cartagena, detailing what happened at the
Looms Fargo office to Vega-Coreano. D az-Nevarro al so
over heard Landa- R vera descri bi ng to Vega- Coreano how t he guards
had been tied up as they arrived at the depot. Di az- Nevarro
testified that Ranbs- Cart agena and Reyes- Her nandez wer e | aughi ng
I n response. Once arrested, Reyes-Hernandez, Ranos-Cartagena,
and Landa-Rivera told a fellow jail mte, Luis Nevarez-Marrero,
details of the planning and execution of the crine and their
efforts to get away. Wen arrested, Landa-Rivera told police
that he had been paid $6,000 to watch over two suitcases
cont ai ni ng $200, 000 each fromthe Loom s Fargo robbery.

After he was arrested, Ranos-Cartagena told an FBI
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agent, "W were mllionaires for a short tine. The jury
deci ded that statenent was true.
.

Many of the argunments are joined by several of the
defendants and we cluster them We deal first wth
jurisdictional argunents, then with evidentiary objections. As
the defendants argue that their evidentiary objections are
precursors to their sufficiency of the evidence argunents, we
next deal with those sufficiency argunents. Finally, we address

the Castillo and sentencing issues.

A. Jurisdiction: Wiether the noney stolen was insured by the

FDI C or belonged to the United States

Counts 1 and 2 of the indictnent, which alleged
violations of 18 U S.C. § 2113(a), (d), required the governnent
to prove that the noney taken during the robbery was insured by

the FD C See LUnited States v. Wod, 780 F.2d 555, 556 (6th

Cr. 1986). At the close of the prosecution's case, Reyes-
Her nandez and Ranops- Cartagena noved for acquittal under Federal
Rul e of Grimnal Procedure 29, arguing that the governnent had
failed to prove this essential elenent. The notion was deni ed,
and they renew the argunent on appeal .
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It appears that the prosecution sinply forgot to put
on evidence as to FDIC insurance in its case in chief.
Consequently, the defendants noved for entry of judgnment of
acquittal after the governnment rested. Recognizing its blunder,
the prosecution requested that the court reopen the
prosecution's case in chief to permt it to present such
evidence or, alternatively, that the court take judicial notice
of the fact that Banco Popul ar and Banco Santander are insured
by the FDIC. The district court then indicated its inclination
to reopen to correct a "purely technical" error and urged the
parties to enter into a stipulation. The parties did enter into
a stipulation, without prejudice to their appellate rights, that
Banco Popul ar and Banco Sant ander were both i nsured by the FD C.
The stipul ation was presented to the jury.

On appeal the defendants object to the trial court’s
I ntervention on this issue, saying the court assuned the rol e of
the prosecution. W disagree and find that the district court

did not abuse its discretion in deciding to reopen. See United

States v. Santana 175 F.3d 57, 64 (1st Cr. 1999). There was no
serious dispute that the banks were federally insured, and the
governnent’s | apse was recogni zed in tine.
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Count 3 of the indictnment, which alleged a violation
of 18 U S.C. 8§ 2114(a), required the governnent to prove that

t he noney belonged to the United States. See United States v.

Law ence, 699 F.2d 697, 701-02 (5th Gr. 1983). Wth regard to
his conviction on this count, Ranpbs-Cartegena presses two
argunents. First, he says, 8 2114 is limted to of fenses havi ng
a "postal nexus," and, although the jury instruction indicated
that the jury needed to find that postal service nobney was
stolen, the indictnent failed specifically to allege that the
stolen noney belonged to the United States Postal Service.
Second, he says there was insufficient evidence for the jury to
find that the noney belonged to the United States Postal
Service. In fact, there was testinony froma Loom s Fargo guard
that he had stopped at a United States Post O fice before the
robbers enptied his truck of its contents at the depot, and
docunents were introduced estimating |losses to the postal
service of over $2 mllion. The evidence was sufficient, and
the indictnment, which referenced the statute and specifically
charged the robbers wth stealing noney belonging to the United
States, adequately and fairly charged the crine.

B. Evidentiary Rulings
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We reviewthe district court's evidentiary rulings for

abuse of discretion. See United States v. Lara, 181 F.3d 183,

195 (1st Cir.), cert. denied, 120 S. C. 432 (1999).

1. Admi ssion of Hearsay Statenent of Deceased | nfornant

At trial, FBI Agent Raynond Lopez testified that, as
a result of information from a confidential informant, he
prepared an affidavit that led to warrants to search the four
mai n def endants' honmes on May 23, 1997. Agent Lopez said that
the informant had provided information that was detail ed,
specific, and consistent with informati on that was not publicly
available. As a condition of the admssibility of Agent Lopez's
testinmony as to what he was told by the informant, the court
inquired into why the informant was not available to testify.
The response was that he had been nurdered. Def ense counsel
noved for a mstrial, which was denied, or for an instruction.
The court, in response, sinply instructed the jury that the
reason the informant was not there was that he was dead.

Agent Lopez, over objection, testified that the
I nformant had told himthat two weeks before the robbery "this
group" had stolen a white van in the netropolitan San Juan area
in order to commt the Looms Fargo robbery; that they had
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tinted the windows of the van to nmake it |look Iike a standard
Loom s Fargo van; and that the van could be found at a K-Mart
shoppi ng plaza near the Loom s Fargo depot. The van was found
there. The ostensibl e purpose of the testinony was to establish
that the stolen van had been used in the robbery, and the agent
never explicitly testified that the informant neant that the
def endants on trial constituted "this group.”™ The court found
that the information from the informant had sufficient
guarantees of trustworthiness to be adm ssible hearsay under
Federal Rule of Evidence 807.

The court, apparently recognizing in hindsight the
dangers posed by the testinmony that the informant had been
nmurdered, instructed the jury the next day that there was no
claimthat the informant’s death was related to the case and
that his death could not be considered agai nst any defendant.

The def endants | evel two objections. First, they claim
It was error for the court to have allowed the governnent to
i ntroduce evidence that the informant had been nurdered.
Second, they argue that the informants' statenents did not neet
the trustworthiness requirenents established under Chio V.
Roberts, 448 U S. 56, 66 (1980). This error, they say, denied
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them their Sixth Anmendnment right to be confronted with the
Wi tnesses against them See Lilly v. Mirginia, 527 U S. 116,
139 (1999).

The testinony that the wi tness was unavai |l abl e because
he had been nurdered was unfortunate, and the trial judge's
initial instruction was insufficient. It would have been far
better if the trial judge had i medi ately nade clear that there
was no claim inplicit or explicit, that these defendants were
sonmehow responsi bl e for the nurder. |If matters had been |l eft at
that, the defendants would have a very serious claim But
matters were not left at that; the court quickly corrected the
error as its first order of business the next norning. That was
sufficient.

The second attack, based on Federal Rule of Evidence
807, rests on the premse that the informant's statenents | acked
common attributes of trustworthiness: the informant never gave
his statenent wunder oath, and he never clainmed to be an
eyew tness. Mreover, his unavailability cannot be attributed
to the defendants so as to warrant adm ssion of his statenent.

Under Roberts, hearsay statenents are considered
sufficiently trustworthy when the evidence either falls wthin
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afirmy rooted hearsay exception or it possesses particul ari zed

guar antees of trustworthiness. See Roberts, 448 U. S. at 66.

This test was recently reaffirnmed in Lilly, which enphasized
that appellate courts should conduct an independent review of
the trustworthiness finding. See Lilly, 527 U S. at 136. The
informant's statenents do not fall within the category of a
firmy rooted hearsay exception, so we | ook for any guarantees
of trustwort hiness. The justification for a finding of
trustworthiness in this case is very thin, and the record on the
point is sparse. But this is not a case in which the issue is
i mportant to the outconme. The testinony was admtted primarily
to show that the defendants stole the van (from which the
inference could be drawn that they stole it to use in the
robbery). This fact was established by evidence regarding the
veterinary products (1) that the van's owner testified were in
the van when it was stolen; (2) that D az-Nevarro saw i n Ranos-
Cartagena's house; (3) that the FBI found in Ranbs-Cartagena's
house; and (4) that the FBI found in the stolen van. Moreover,
t here was consi derabl e ot her evidence |Iinking the defendants to
the robbery. |If there was any error, it was harnl ess beyond a

reasonabl e doubt . See Chapnan v. California, 386 U S. 18, 24
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(1967) .

2. Admi ssion of Statenents of Wtnesses Nevarez-Marrero and

D az- Nevarro

Reyes- Hernandez and Mbjica-Baez seek to raise an
argunment that had its brief nmoment in the sun but has since
faded. The claimis that two prosecution wtnesses received
sonething of value from the government in return for their
testimony, to wt, a reduced sentence and a cash stipend
respectively, and that this violates 18 U S. C 8§ 201(c)(2),
whi ch prohibits offering "anything of val ue" as an i nducenent to
a W tness. This court flatly rejected that argunent in Lara,
181 F.3d at 197-98, and we do so here.

3. Exclusion of Ml endez testinony

The defendants wanted to put on evidence from Tomas
Mel endez attacking the credibility of FBI agent Carlos C ntron,
who gave testinony incul pating the defendants. In particular,
they wanted to attack the investigation perfornmed by the agent.

The issue of the exclusion of such evidence is,
however, nore conplicated than that. The first salvo by the
defense was to nove to dismss the second superceding
i ndi ctnment, supporting that notion with an affidavit from
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Melendez to the effect that the indictnment was based on
statenents from Mel endez and that Mel endez had been coached on
what to say by agent CGntron. 1In response to this, the district
court held an evidentiary hearing and heard Mel endez testify.
The court found that Mel endez had conmtted perjury and ordered
his inprisonnment. The agent next testified. |In the end, the
governnent noved to dismss the second superceding indictnent
and proceeded at trial only on the first supercedi ng indictnent.

Agent Cintron testified at trial. Cntron testified
that he participated in the arrests of Ranps-Cartagena, Reyes-
Her nandez, Mji ca-Baez, and Vega- Coreano on May 28, 1997, at the
Joyuda Beach Parador, and he identified evidence obtained at the
time of the arrests. The evidence included fal se identification
cards and a receipt for a May 21, 1997, cash purchase of two
expensi ve wat ches, both found in Vega-Coreano's handbag; false
Identification cards in Ranobs-Cartagena’s wallet; nore than
$1,000 in cash taken from Reyes-Hernandez's person; and
newspapers with stories about the Loom s Fargo robbery. G ntron
also testified that Landa-Ri vera provided a fal se nane upon his
arrest.

After the agent's exam nation, the defendants i ndi cated
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t hey wanted to subpoena the agent to testify in their case. The
court, noting the agent had an obligation to testify in another
court a few days hence, offered the defendants the opportunity
tocall himas their witness at that tinme. The court al so noted
that it would not permt testinony on the matters already
covered at the evidentiary hearing, that is, matters regarding
t he second superceding indictnent. At the end of the day, the
def endants pressed the issue and said they wanted to inquire
about the limts and i nadequacy of the investigation. The trial
judge said those matters could have been covered on cross-
exam nation and that this agent played only a limted role in
the investigation, but that he would allow the defendants to
recall Agent Gintron if, after a proffer outside of the jury, he
was convinced counsel was not attenpting to reintroduce the
Mel endez issue related to the second supercedi ng indictnent.
Later in the trial, counsel for Ranobs-Cartagena asked
the court to permt Melendez to testify. The defense theory was
that a cursory investigation had been done -- that once a few
pieces of seemngly incrimnatory evidence were found, the
authorities concentrated on trying to link what was found in
Ranos- Cart agena's house with the Loom s Fargo robbery. This,
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t hey contended, evidenced bias by the governnent, and that bias
was exenplified by Mel endez being used by Gntron to obtain the
second superceding indictnment. The governnment responded that
while that argunent may have been relevant to the second
super cedi ng i ndi ctment, that indictnent had been di sm ssed, and
the argunent was not relevant to the charges before the jury.
Def ense counsel countered that the testinony of two other
wi tnesses buttressed their claim that the governnent had not
adequately investigated the crinme, and the governnment agreed
that Agent Cntron could be brought back so those points could
be pursued. The defendants pressed for permssion to call
Mel endez as a witness, but the court refused, saying Ml endez
had conmitted perjury. Ranos-Cartagena, Reyes-Hernandez, and
Mbjica-Baez claimthe district court erred in not allow ng them
to call Melendez as a w tness.

The district court did not abuse its discretion. As
the trial judge recognized, there was considerable danger in
getting into a peripheral matter that had al ready been di sposed
of -- the second superceding indictnent. The probative val ue of
Mel endez's testinony to the defendants' attenpt to attack the
governnent’s investigation was weak, at best. The defendants
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had a nunber of opportunities to nake such an attack, sone of
whi ch they took. They had the opportunity to recall agent
Cntron and chose not take it. The trial judge s ruling

particularly with regard to a witness already determ ned to be
a perjurer, was emnently reasonabl e.

W need not address the governnent’s additional
argunent that the proposed Melendez testinony would be
prohi bited under Federal Rule of Evidence 608 as i npeachnent by
extrinsic evidence.

4. Adm ssion of Tools of the Trade

During the robbery, the gunnen bragged that they were
"professionals.” At trial, the government put in certain
physi cal evidence seized from the defendants' hones on the
theory that the itens were the "tools of the trade" of
pr of essi onal robbers. The evidence included ski masks, bullets,
a blue police energency light, and police uniforns. There was
no claim by the governnent that these were used during the
Loom s Fargo robbery.

Reyes- Her nandez, Ranops- Cartagena, and Moji ca-Baez cl aim
the evidence is inpermssible character propensity evidence
barred by Federal Rule of Evidence 404(b) and that it should
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have been excluded as overly prejudicial under Federal Rule of
Evi dence 403.

There was no error. Disguises are common tools of the
trade and have been found adm ssible even if not used in the

crime charged. See, e.q., United States v. Candelaria-Silva,

162 F.3d 698, 705 (1st Cir. 1998). There was no unfair

prejudi ce to the defendants.
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5. Adm ssion of Redacted Post-Arrest Adm ssion of Papo, a Co-

Def endant Not On Tri al

Raf ael A. Baez- Gonzal ez was a charged co- def endant who
was not on trial with these defendants. On May 23, 1997, FB
agents went to his house and found al nost $400, 000 hi dden on t he
property. After he received his Mranda warnings, he signed a
wai ver of rights and gave a statenent. Baez- Gonzal ez' s
statenent, redacted to renove the nanmes of some of the
def endants, was admitted at trial through the testinony of an
FBI agent. The statenment was that one week before the robbery
an individual told Baez-CGonzal ez that he (the individual) would
be com ng into sone | arge noney and asked Baez- Gonzal ez whet her
he woul d hold the noney for him and further, that the Friday or
Saturday after the robbery, the individual told Baez-CGonzal ez
that the noney was fromthe Loom s Fargo robbery.

Baez- Gonzal ez’ s redact ed stat enent did not identify any
of the defendants. Qher evidence identified Mjica-Baez as the
I ndi vidual. Specifically, Nevarez-Marrero (the fellowjail mate)
testified that Mojica-Baez had told himthat "sonebody had taken
fromone of his uncles alnost half a mllion dollars, and he was
thinking that his own uncle was squealing on him" Nevarez-
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Marrero further testified that Myjica-Baez had told hi mthat the
noney was "[f]rom the hol dup" and that he (Mjica-Baez) had
"given it to his uncle for safekeeping.” Wile there was an
overrul ed objection to Nevarez-Marrero’ s statenent, there was no
objection to the FBI agent's testinony about Baez-CGonzal ez's
statenent. A Bruton objection was initially nade to the Baez-

Gonzal ez statenent, see Bruton v. United States, 391 U S. 123

(1968), but it was w thdrawn upon counsel's learning that the
statenent was redacted.® Thus, there was no rel evant objection
to the Baez-CGonzalez statenent, although the issue is now
pursued on appeal by Mjica-Baez and Cartagena- Mer ced.

There was no clear theory of admssibility for Baez-
Conzal ez's statenent; there is no evidence fromthe record that

the statenent was admtted as a co-conspirator statenent, and no

Petrozziello ruling was nmade as to the statenent. See United

States v. Petrozziello, 548 F.2d 20, 23 (1st Gr. 1977). But

t he defendants did not nmake these points at trial and so are in
a very weak position to argue them now.

The government urges that if there were any error, it

5 Reyes-Hernandez i nitially obj ected on the assunption that the
governnment was going to seek to introduce the statenment as a
decl arati on agai nst interest.
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was harnl ess. The defendants say that the clainmed error was not
harnl ess, because if the Baez- Gonzal ez statenent had not been
admtted, the jury would have found that Nevarez-Marrero' s
statenent, which was adm ssi bl e, was not credible.

I f there was any error, it was harm ess. Baez-CGonzal ez
was Mji ca-Baez’ s uncle; a huge and unexpl ai ned sum of noney was
found buried at his hone; and, considering the other evidence
that linked Mjica-Baez with the robbery, a jury could
reasonably infer that it came from Mjica-Baez, whether or not
Baez- Gonzal ez' s statenment cane in. The inference was given
greater strength by Nevarez-Marrero’s recounting of Mjica-
Baez’ s own words.

6. Adm ssion of Co-Conspirators' Statenents

Moj i ca-Baez argues that it was aPetrozziello violation

for the district court to allow D az-Nevarro to testify
regardi ng statenents nade by co-conspirators after the robbery
had been commtted and to admt the statenent Baez- Gonzal ez gave

followng his arrest. See Petrozziello, 548 F.2d at 23. Baez-

Conzal ez' s statenent, which was not explicitly admtted as a co-
conspirator statement, was di scussed above.
The main attack launched is that D az-Nevarro's
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testi nony involved statenents that were nade after the robbery
and, thus, after the conspiracy ended. There is a distinction,
for purposes of the co-conspirator statenent exception to the
hearsay rule, between an initial conspiracy to commt a crine

and | ater actions to conceal the crine. See Gunewald v. United

States, 353 U S 391, 399-406 (1957); Krulewitch v. United

States, 336 U S. 440, 443-44 (1949); United States v. Twitty, 72

F.3d 228, 233-34 (1st Cir. 1995).
Qur review of the district court's determ nati on that

the statenents were co-conspirator statenments is for clear

error. See United States v. Portela, 167 F.3d 687, 703 (1st

Cr.), cert. denied, 120 S. C. 273 (1999). The district court

found that, in addition to the robbery, the conspiracy included
the division and hiding of the noney, a ruling that is plainly

correct under United States v. Hickey, 596 F.2d 1082, 1089-90

(st Gr. 1979). It was hardly clear error for the district
court to conclude that the robbers had not divided up all of the
abundant cash by the night of the robbery or even immedi ately
thereafter, and it is reasonable to conclude that it would have

taken at least a few days to count $5.5 nmillion. The statenents
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D az-Nevarro recounted were made well within this tinme franme.®

The district court also admtted the evidence on a
theory that the conspiracy included the conceal nent of the
crinme. The district court found that the conspiracy included
"the use of false identifications by sone of the defendants to
hide their true identities and escape detection and puni shnent."

This ground is much nore problematic in |light of Krulew tch, 336

U S at 443-44, but the other ground suffices to admt the
st at enment s.
W do not reach the governnent's alternate ground, that

the statenents are adm ssible under Federal Rule of Evidence

6 D az-Nevarro testifiedas totwo statenments Vega- Cor eano nade
to her. Vega-Coreanotold D az-Nevarro on t he day of t he robbery t hat
Ranos- Cart agena and Reyes- Her nandez "went to Ponce" (the | ocati on of
t he robbery), and, when Di az- Nevarro nenti oned news cover age of the
robbery, Vega-Coreano said "it was them" The two Vega- Coreano
statenments are attacked as not beingin furtherance of the conspiracy;
but they may be understood as an effort by the one womaninplicitlyto
secure the silence of the other.

Moj i ca- Baez al so chal | enges Di az- Nevarro' s testinony that,
two days after the robbery, she overheard two of the conspirators
descri bi ng t o Vega- Coreano howa guard was hit. Mjica-Baez descri bes
t he statenment D az- Nevarro overheard as com ng fromReyes- Her nandez and
Landa- Ri vera. Diaz-Nevarrotestified, however, that she heard Reyes-
Her nandez maki ng this statenment. W assunethisisthe statenment to
whi ch Mbj i ca- Baez rai ses an obj ection. W do not deci de whet her this
conversationwas in furtherance of the conspiracy, as, evenif it was
error toadmt the statenment, any error was harm ess inlight of all
the other testinony Diaz-Nevarro gave.
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807, the residual hearsay exception.

7. Cunul ative Evidentiary Errors

The defendants al so appear to argue that even if any
error in admtting a particular item of evidence was harniess,
the cunul ative effects of the errors denied thema fair trial.

See United States v. Sepul veda, 15 F.3d 1161, 1195-96 (1st Gr.

1993). G ven our rulings on the evidentiary i ssues and the very
limted nunmber of errors we have deened harmess, there is
nothing to this argunent.

C. Limting Instructions

Cart agena- Merced says instructions should have been
given limting to other defendants the testinony of Nevarez-
Marrero, the flight evidence, and the evidence of use of false
I dentification cards. No such limting instructions were
sought, and it was hardly plain error, nuch |ess an abuse of
discretion, for the district court not to give those
I nstructions sua sponte.

Cart agena- Merced al so seeks to attack the adm ssibility
of the D az-Nevarro testinony and the tools of the trade
evi dence, attacks that we have al ready rejected.

D. Sufficiency of the Evidence
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1. Mjica-Baez

Moj i ca- Baez' s defense t heory apparently was t hat he was
a 19-year-old innocent and that it was his 40-year-old uncle,
Baez- Gonzal ez, who was one of the robbers. There was evi dence,
t hough, that Mjica-Baez was at Ranpbs-Cartagena' s house al nbst
daily during the two weeks precedi ng the robbery, that he | oaded
weapons at the house the day before the robbery, and that, after
t he robbery, he enbraced Vega- Coreano, saying "W did it. W
didit,"” or "W won, we won." Mjica-Baez told Nevarez-Mrrero
that he (Mjica-Baez) had given his uncle noney fromthe Loom s
Fargo robbery for safekeeping and that he was worried his uncle
was squealing on him AK-47 ammunition and part of the barre
of an assault rifle were found in his home. Further, Mjica-
Baez was arrested while traveling fromhotel to hotel after the
robbery wi t h Ranos- Cart agena, Reyes-Her nandez, and Vega- Cor eano.
The evidence was sufficient.

2. Cartagena- Merced

Cartagena- Merced offered an alibi defense that he was
at a birthday party for his nother the day of the robbery until
sone tine after 8:00 p.m, and he produced a photograph
al l egedly showng himat the party. |f he had been at the party
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until at least 8:00 p.m, he could not have been at the robbery.
Cl ose scrutiny of the photo showed Cartagena- Merced was weari ng
a watch, and, according to the governnent's expert, the tine on
the watch was either 12:15 or 3:00.7 His false alibi was itself
evi dence of qguilt.

Cartagena-Merced ultimately prem ses his i nsufficiency
argunent on the alleged "Limting Instruction"” errors discussed
above. There were no such errors and the argument fails.
Cart agena- Merced was seen at Ranos-Cartagena's house regularly
during the two weeks prior to the robbery; he arrived at the
house just after the robbery with Mjica-Baez (who then enbraced
Vega- Coreano and excl ained that they had been successful); and
FBI agents found a McDonal d's bag contai ning $2, 500 hidden in a
mattress and over $1,000 in a box and between the pages of a
magazi ne at his house. The evidence was sufficient to sustain

t he convi cti on.

! Cartagena- Merced' s expert stated that the watch showed 7: 10.
However, both Cartagena-Merced's expert and t he governnment' s expert
agreed that the photo fromthe previous franme onthe roll (which was
not of Cartagena- Merced and which, if the photos in fact cane fromthe
same roll, had to have been taken prior to the photo of Cartagena-
Mer ced) i ncl uded a wat ch showi ng 7: 50. Thus, the jury was entitledto
di scredit Cartagena-Merced' s expert's opinionthat Cartagena-Merced' s
wat ch showed 7: 10 and to i nfer t hat t he photo of Cartagena- Merced was
taken at 12:15 or 3:00 sone tine after the party.
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E. Sentencing

1. Use of Sem -Automatic Assault Weapon

Moj i ca Baez, Reyes-Hernandez, and Ranvs- Cartagena say
that they should not have been sentenced to the nandatory ten
years inprisonnent on Count 5 of the indictnent for use of a
sem automati ¢ assault weapon. See 18 U.S.C. 8§ 924(c)(1)(A
(B). Use of an ordinary firearmresults in a sentence of not
less than 5 years inprisonnent. See id. 8 924(c)(1)(A.
Subsection (B) of the statute provides, in relevant part:

If the firearm possessed by a person convicted of a

violation of this subsection -- (i) is a short-

barrel ed rifle, short-barrel ed shot gun, or
sem automati ¢ assault weapon, the person shall be
sentenced to a termof inprisonnent of not |ess than

10 years .

ld. 8 924(c)(1)(B). A violation of 8§ 924(c)(1) was charged in
the indictnment without reference to subsection (B) and wi thout
any reference to the type of weapon used. Reyes-Hernandez nade
an obj ection at sentencing that there was i nadequate evi dence to
support the conclusion that a sem automatic assault weapon was
used.

a. Effect of Castillo

After this appeal was briefed, the Suprene Court
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decided that the distinctions in 18 U S. C. 8§ 924(c)(1) between
types of firearns (which result in different sentences), were
el enents of separate crimes and not just sentencing factors.

See Castillo v. United States, 120 S. C. 2090, 2091 (2000).

This neans that the question of whether a firearm is a
sem autonmati ¢ assault weapon nust (1) go to the jury, not the
judge, and (2) be proven beyond a reasonable doubt, not by a
preponderance of the evidence, as is true with sentencing

factors. See Apprendi v. New Jersey, 120 S. C. 2348, 2362-63

(2000) ("OQther than the fact of a prior conviction, any fact
that increases the penalty for a crine beyond the prescribed
statutory maxi numnust be submtted to a jury, and proved beyond

a reasonabl e doubt."); Sustache-Ri vera v. United States, No. 99-

2128, 2000 W. 1015879, at *1 (1st Cir. July 25, 2000). At our
request, counsel filed supplenental briefs on the effect of
Castillo on this case.

The only objections at sentencing regarding the
8 924(c) (1) conviction did not enconpass Castillo's distinction

bet ween sentencing factors and el enents.® Nor were the argunents

8 Al t hough Reyes- Hernandez argues that his objection at
sentencing -- that there was i nsufficient evidencewithregardtothe
type of the weapons used -- enconpassedCastillo's distinction between
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in the initial briefs on appeal addressed to this point. As a
result, our review of this type of trial error is for plain
error. Plain error review requires four showi ngs: that there
was error; that it was plain; that the error affected
substantial rights; and that the error seriously affected the
fairness, integrity or public reputation of judicial

proceedi ngs. See Johnson v. United States, 520 U. S. 461, 467

(1997); United States v. dano, 507 U S 725, 732 (1993). The

first two criteria are met here; there was error, and it was
plain, at least by the tinme of argunent on the direct appeal

See Johnson, 520 U.S. at 468.

The "affecting substantial rights test" for trial error

neans that the error must have caused prejudice. See d ano, 507

U S at 734. However, unlike the harm ess error test, in which
t he gover nnent bears the burden of show ng that an error did not
result in any prejudice, the defendant bears the burden of
showi ng prejudice under the plain error test. See id. Thus,
the "affecting substantial rights" prong of the test is not

satisfied sinply by show ng that an elenent of an offense was

a sentenci ng factor and an el ement of the crine, that objectionclearly
did not address the point.
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not submtted to the jury. See United States v. Pérez- Mont afiez,

202 F. 3d 434, 442 (1st Gr. 2000), petition for cert. filed on

July 5, 2000 (U.S. No. 00-5096); see also Neder v. United

States, 527 U.S. 1, 15 (1999) (holding that failure to submt an
elenent to the jury is trial error, subject to harmess error
review) . Instead, to show prejudice, the defendants nust

denonstrate that the error "affected the outcone of the district

court proceedings.” United States v. Col 6n- Miufioz, 192 F. 3d 210,
222 (1st Cr. 1999) (internal quotation marks and citation

omtted), cert. denied, 120 S. . 1559 (2000).

The trial error alleged under Castillo is the failure
to have submitted the question of whether the robbers used a
sem automati ¢ assault weapon to the jury. W ask, then, what
prospects there were that subm ssion of the question to the jury
woul d have resulted in a different outcone, keeping in mnd the
hi gher standard of proof required before a jury. None of the
defendants' briefs address the key question: whether, given the
evi dence actually introduced as to the weapons used, there was
any prejudice fromthe failure to have submtted the question to
the jury. Rather than treat the i ssue as wai ved, we address it.
One of the Looms Fargo guards testified at trial that one of
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t he robbers was carrying an AK-47. The robbers twice told the
guards they had AK-47 rifles, and AK-47 rounds were found at
sone of the defendants' homes. One of the robbers clained that
his weapon could shoot through cenent, and an FBI firearns
instructor testified that an AK-47 round is capable of
penetrating cenent. The FBI firearns instructor also testified
t hat the weapon in the photograph of Ranbs-Cartagena was an AK-
47. He further testified that an AK-47 can operate either as a
sem automatic or as a fully automatic weapon. 1In light of this
evi dence, the defendants have not net their burden of show ng
prejudi ce, nor would we, applying the fourth dano factor, find
any mscarriage of justice.

The defendants' main argunent, though, is based upon
the fact that the indictnment only charged themw th a violation
of 8 924(c)(1) for use of a firearmduring the robbery, but did
not specifically charge themwth a violation under subsection
(B) of the statute or state that a sem autonmati c assault weapon
was used in the robbery. They urge, therefore, that this is not
an instance nerely of trial error. This requires, they say,

that their convictions for the 8 924(c)(1) violation be
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reversed, ® because such indictnent errors are not subject to
harm ess or plain error analysis. |In other words, they claim
that the indictnment was fatally deficient, and that this, per
se, requires reversal. They do not argue that the indictnent
failed to provide themwth fair notice of the charge agai nst
t hem

Mojica-Baez cites to sonme recent cases for the
proposition that om ssion of an elenent froman indictnment is

never harmess error. He relies on United States v. Du Bo, 186

F.3d 1177 (9th Gr. 1999) (reversing conviction and di sm ssing
indictnent for failure to include elenent of the charged

of fense), but that case involved atinely pre-trial challenge to

° Def endant s’ choi ce of renedy i s overreaching. Thereis no
questionthat theindictnment fairly and adequately charged themw th
t he basic "use of afirearnm of fense under § 924(c)(1)(A). Andthere
i s no question that the governnent proved t he el enents of that offense
beyond a reasonabl e doubt and t hat t he el enents were found by the jury.
Infact, there were no objectionstothe sentencingfor thefirearm
of fense unti |l the governnent requested that the court sentence the
def endants to the | onger termpursuant tothe sem aut omati c assaul t
weapon subsection of the statute, and t he obj ecti ons went only to the
sufficiency of the evidence.

As aresult, the only possiblerelief for the defendants
woul d be a remand for reindictnent, see United States v. Spi nner, 180
F.3d 514, 517 (3rd Cir. 1999), orresentencing, seeUnited States v.
Rudi sill, No. 99-4588, 2000 W. 620314, at *1 (4th Cir. May 15, 2000)
(per curiam (unpublished); United States v. Matt hews, 178 F. 3d 295,
301 (5th Gr.), cert. denied, 120 S. Ct. 359 (1999). We do not deci de
whet her t he proper remedy woul d be remandi ng for rei ndi ct ment or for
resent encing.
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a deficient indictnent. See id. at 1179. The case expressly
limts its analysis to tinely challenges. See id. at 1180 n. 3.
In a later unpublished opinion, that court declined to abandon
harm ess error analysis where the claimwas not tinely nade at

or before trial. See United States v. Wodruff, No. 98-10358,

1999 W 776213, at **1 n.5 (9th Gr. Sept. 29, 1999)

(unpublished), cert. denied, 120 S. . 2202 (2000). doser to

defendants' mark is the Tenth Crcuit's recent decision in

United States v. Prentiss, 206 F.3d 960 (10th G r. 2000),

vacating a convi ction based on a post-conviction chall enge to an
indictment that had failed to include an elenment of the crine
charged.® See id. at 966. The court described the indictnent's
failure to include all of the essential elenments of the offense
and the indictnent's |ack of other |anguage that would have
renmedi ed the omssion as a "fundanental jurisdictional defect
that is not subject to harnmless error analysis.” 1d. at 975.
Prentiss was decided over an argunent in dissent that the

deci si on was i nconsi stent with Neder. See Prentiss, 206 F. 3d at

10 It is not clear fromthePrenti ss opi ni on whet her the court
vacat ed t he convi ction or reversed the conviction. The court sinply
stated that it was vacating the convi ction and remandi ng for further
proceedi ngs, but in the followi ng sentence it stated that it was
reversing the conviction. See Prentiss, 206 F.3d at 977.
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978-79 (Bal dock, J., dissenting). The majority thought Neder
was i napplicable, primarily because Neder involved a failure to
submt an el enent of an offense to a petit jury rather than to

agrand jury. See Prentiss, 206 F.3d at 977 n.14. Furthernore,

the Third Circuit vacated a guilty plea in United States v.

Spi nner, 180 F.3d 514 (3rd Cr. 1999), renmanding so that the
def endant coul d be reindi cted where the original indictnment had
failed to allege the interstate commerce el enment of the crine.
See id. at 517. Spinner did not nmention Neder and was concer ned
with an el ement that went to the constitutionally required basis

for federal jurisdiction. In addition, in United States v.

Rudisill, No. 99-4588, 2000 W. 620314 (4th CGr. My 15, 2000)
(unpubl i shed), the court vacated a sentence where the indictnent
had not referenced the statutory section. See id. at *1.

Rudi sill al so did not discuss Neder.

W accept as true two general propositions. Those

1 These cases nmay be part of arenewed interest intherole of
the grand j ury as a bul war k agai nst prosecutorial abuse. See generally
Nati onal Ass'n of Criminal Defense Lawers, Federal Grand Jury Reform
Report & "Bill of Rights' (2000). As the Du Bo court noted, "[a]t

comon | aw, 'the nost val uabl e functionof thegrandjurywas . . . to
st and bet ween t he prosecut or and t he accused, and t o det er m ne whet her
t he charge was founded upon credibletestimony . . . ." Du Bo, 186

F.3d at 1179 (quoting Hale v. Henkel, 201 U S. 43, 59 (1906)).
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propositions do not nean, though, that the defendants' argunent
is sound. The first proposition is that an objection that an
indictnent fails to state an essential elenent of an offense
"shall be noticed by the court at any tine during the pendency
of the proceedings." Fed. R OGim P. 12(b)(2). This neans
t hat the defendant may rai se the objection for the first tine on

appeal or that this court nmay raise the issue sua sponte. See

United States v. Forbes, 16 F.3d 1294, 1297 (1st Gr. 1994);

United States v. Seuss, 474 F.2d 385, 387 n.2 (1st Gr. 1973).

The second proposition is that a statutory citation standing
alone in an indictment does not excuse the government's failure

to set forth each of the el enents of an offense. See Forbes, 16

F.3d at 1297; United States v. MlLennan, 672 F.2d 239, 243 (1st

Gr. 1982). An indictnent nmay incorporate the words of a
statute to set forth the offense, but the statutory |anguage
"must be acconpanied with such a statenent of the facts and
circunstances as wll inform the accused of the specific
of fence, com ng under the general description, with which he is

charged." Hamling v. United States, 418 U S. 87, 117-18 (1974)

(quoting United States v. Hess, 124 U S. 483, 487 (1888))

(internal quotation marks omtted). W do not decide here
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whet her the indictnment was defective or inadequate for its
failure to do nore than refer to the "use of a firearnt statute
in the context of accusing defendants of using a firearmin the
robbery, see id. (stating that, to be adequate, indictnent nust
fairly informa defendant of the charges agai nst himand enabl e
himto assert a doubl e jeopardy defense to future prosecution),
but we take it that there is an argunent that it was i nadequate.
The government's brief seens to assune, w thout analysis, that
t he i ndi ct ment was i nadequat e.

The argunent that the sentences should be vacated is
prem sed upon the distinction between "trial error,” which is
reviewed for prejudice (discussed above), and the nore

fundanental "structural error,” which is per se prejudicial

Certain categories of error interfere with such basic and
fundanental constitutional protections that they go to the
structure of our crimnal | awsystem These "structural errors”
require that convictions, or sentences, be set aside w thout any
exam nation of prejudice because, anong other things, it would
be well-nigh inpossible to determ ne the anmount of harm The

har m caused by these types of error is surely great, though, as

when a defendant is deprived of counsel, see G deon .
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Wai nwight, 372 U S 335 (1963), or when the trial judge is

bi ased, see Tuney v. Chio, 273 U S. 510 (1927). Oher errors

have been designated as structural in order to vindicate
conpel ling constitutional policies, such as freeing the tria
and grand jury processes fromstate-sponsored discrimnation in

the selection of jurors, see Vasquez v. Hllery, 474 US. 254

(1986); preserving open and public trials, see Wller wv.

Ceorgia, 467 U S. 39 (1984); and reinforcing the core of the
princi pl e of proof beyond a reasonabl e doubt in crimnal cases,

see Sullivan v. Louisiana, 508 U. S 275 (1993).

The error in this case is not of that dinmension. No
interest in safeguarding fair trials or vindicating conpelling
constitutional policies wuld be served by cl assifying the error
here as structural. Nor do we think the integrity of the

judicial systemis inplicated. See Johnson, 520 U. S. at 469-70.

The reason the indictnent in this case did not specify that a
sem automatic assault weapon or AK-47 had been used in the
robbery was that circuit precedent at the tine did not require
it. After the defendants in this case were convicted, but prior
to their sentencing, we decided that 8§ 924(c)(1)'s subsections
defined sentencing factors and not elenents of separate
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of f enses. See United States v. Shea, 150 F.3d 44, 51 (1st

Cr.), cert. denied, 525 U S. 1030 (1998). It is one thing to

vacate a conviction or sentence where the prosecutor failed to
indict in accordance with the current state of the law. It is
guite another thing to vacate a conviction or sentence based on
an indictnment that was entirely proper at the tine. Nei t her
the prosecution nor defense counsel in this case anticipated
that the Suprenme Court would rule as it did in Castillo.

There are some serious harnms, to be sure, that can
enmerge fromflawed indictnents. The nost serious may be when a
defendant is without fair notice of the charges against him

See United States v. Mrphy, 762 F.2d 1151, 1155 (1st Grr.

1985). The defendants have not argued on appeal that they
| acked fair notice. Mor eover, when the governnent requested
that the defendants be sentenced pursuant to the sem autonmatic
assaul t weapon subsection, the defendants nmade no cl ai mof |ack
of fair notice. The 8§ 924(c)(1) charge agai nst the defendants
put them on notice that they could be sentenced for using a
sem automati c assault weapon (pursuant to 8 924(c)(1)(B)) if the

j udge found, by a preponderance of the evidence, that such a
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weapon had been used.?? W see no unfairness to the defendants
in terns of notice.

W think we are conpelled by the Suprenme Court's
decision in Neder to subject the indictnment error in this case
to plain error review In Neder the court held that a jury
instruction "that omts an elenment of the offense does not

necessarily render a crimnal trial fundanentally unfair or an

unreliable vehicle for determining guilt or innocence" and is,
therefore, subject to harmess error review Neder, 527 U S. at
9. This is so even though the Fifth Amendnent requires the

government to prove every elenent of a crimnal offense beyond

12 Whet her the use of a sem automati c assault weapon pur suant
t o subsection (B) of 8§ 924(c) (1) was an el enent of a separate of fense
or a sentencing factor had not been decidedinthiscircuit at thetine
of the defendants' trial. Defendants had a great incentivetoraise
t he i ssue because of the |l ess rigorous standard of proof upon which a
j udge coul d make t he fi ndi ng at sentenci ng. However, we had al r eady
deci ded, in an anal ogous context, that the subsections tothe federal
carj acking statute that provide for | onger sentences where avictim
suffers bodily injury were sentencing factors, not el enents of an
i ndependent offense. See United States v. Rivera- Gonez, 67 F. 3d 993,
1000 (1st Gr. 1995). CQher circuits agreed. See, e.g., United States
v. Oiver, 60 F.3d 547, 552 (9th Gr. 1995); United States v. W1l i ans,
51 F. 3d 1004, 1009 (11th Cir. 1995). These decisions were |ater
overturned inJones v. United States, 526 U. S. 227, 251-52 (1999).
Wthregardto 8 924(c)(1)'s subsections, at the tine of def endants’
trial, therewas asplit anong the circuits onthe "sentencing factor
vs. elenment"” issue. Conpare United States v. Branch, 91 F. 3d 699, 737-
41 (5th Gr. 1996) (sentencing factor), with United States v. Alerta,
96 F.3d 1230, 1235 (9th Cir. 1996) (elenent).
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a reasonabl e doubt, see In re Wnship, 397 U S. 358, 364 (1970),
and the Sixth Arendnent requires that a jury, and not a judge,
find that the elenments of the offense have been proven, see

Sullivan v. Louisiana, 508 U S. 275, 277 (1993). It is true, as

the majority in Prentiss says, that Neder was explicitly
concerned with the failure to submt an el enent of an offense to
the petit jury at trial and not with the failure to present an
elenent to the grand jury to secure an indictnent. See
Prentiss, 206 F.3d at 977 n. 14. But we do not think that
distinction is significant where the indictnment provided the
defendant with fair notice of the charges against him The
Neder court explained that "nost constitutional errors can be
harm ess.” Neder, 527 U S. at 8 (internal quotation marks and
citation omtted).

Prior to Neder, the Court had recognized other

constitutional errors that can be harnless. See, e.q., Arizona

v. Fulmnante, 499 U S 279, 310 (1991) (erroneous adm ssion of

evidence in violation of Fifth Anendnent guarant ee agai nst sel f-

incrimnation may be harmess); Delaware v. Van Arsdall, 475
US 673, 684 (1986) (erroneous exclusion of evidence in
violation of defendant's Sixth Anmendnent right to confront
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wi t nesses may be harm ess). Against this background, we see no
reason why harmn ess error review should not apply to the failure
to include an elenment in an indictnment that otherw se provi ded

the defendants with fair notice of the charges agai nst them

Cf. United States v. Jackson, 214 F. 3d 687, 690 (6th G r. 2000)
(suggesting that harnmless error analysis mght be appropriate
where an el ement of an offense was not specifically included in
the indictnent or submtted to the jury).

Thi s approach i s consistent with circuit | awconcerni ng

other defects in indictnents. See, e.q., United States v.

Yef sky, 994 F.2d 885, 894 (1st Gr. 1993) (applying harm ess
error review where indictnment did not give the defendant
adequat e notice of the charges against him but where adequate
noti ce had been given prior to trial). Even where a defendant
all eges that there was m sconduct before the grand jury, the

harm ess error test applies. See United States v. Mechani k, 475

US 66, 71-72 (1986); see also United States v. Lanela, 942
F.2d 100, 104 n.7 (1st Gr. 1991).

The evi dence as to use of sem automati c assault weapons
was, at it happens, presented to the petit jury (we are doubtful
that nmuch rests on it being presented to the jury as opposed to
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the judge). That evidence may well have al so been presented to
the grand jury; we do not know. There is no question that the
petit jury in this case would have found that the defendants
used at | east one AK-47. To paraphrase Neder, the indictnent's
failure to charge the defendants under the sem automati c assaul t
weapon subsection of the statute did not necessarily render the
i ndi ctnment unfair or make it an unreliable vehicle with which to
commence the proceedings in this case. See Neder, 527 U S. at
9. W reject the argunment that Castillo requires the sentences
be vacated based on an error in the indictnent.

b. Sufficiency of the Evidence

Viewing the issue not as a Castillo issue but sinply
as an issue of whether the trial judge's determ nation was
sufficiently supported by the record, we find there was no
error. The 10-year sentences under 8 924(c)(1)(B) for Ranos-
Cartagena, Cartagena-Merced, Reyes-Hernandez, and Mji ca-Baez
are affirned.

2. Landa-R vera' s Sentencing

Landa- Ri vera was convi cted of bei ng an accessory after
the fact to the robbery, in violation of 18 U S C 88 3,
2113(a). He nmakes two argunents on appeal. First he says, and

- 49-



t he governnent agrees, that while he was charged and convicted
for being an accessory to a sinple robbery, see 18 U S C
§ 2113(a), he was erroneously sentenced as though he were an
accessory to an arned robbery, see 18 U S . C. § 2113(d). The
governnent asks that this aspect of the sentence be renanded for
resent enci ng, and we do so.

Second, Landa-Rivera argues that the district court
erred in calculating his total offense level. W review the
applicability and interpretation of a sentencing guideline de
novo, but we review the district court's factual findings at

sentencing only for clear error. See United States v. Cali, 87

F.3d 571, 575 (1st Cr. 1996). Landa-Rivera nakes two separate
clainms relating to the calculation of his offense |l evel. First,
he clains the court incorrectly increased his offense | evel for
"specific of fense characteristics that were known, or reasonably
shoul d have been known, by the defendant."?® U S S G § 2X3.1,

application note 1. According to Landa-Rivera, since being an

13 Specifically, he asserts error for the foll ow ng increases:
five levels because of the use of firearns, under U S. S G
8§ 2B3.1(b)(2)(C); three level s because t he guards were restrai ned and
firearms were taken fromthem under U. S.S. G § 2B3.1(b)(4)(B), (b)(6);
and two | evel s because t he guards sust ai ned bodily i njuries, under
US. S.G 8§ 2B3.1(b)(3)(A).
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accessory after the fact is not itself a crinme of violence,
sentenci ng enhancenents related to the violent nature of the
robbery in this case should not apply to him He is incorrect.
The rel evant Cuidelines sections make clear that the specific
characteristics of the underlying offense constitute rel evant
conduct for the purpose of calculating an accessory sentence.
Application note 1 of 8 2X3.1 (the accessory after the fact
gui deline) references § 1B1. 3, application note 10, for purposes
of computing the total offense |evel. That note, in turn,
states, "In the case of . . . accessory after the fact, the
conduct for which the defendant is accountable includes all

conduct relevant to determning the offense level for the

underlying offense that was known, or reasonably should have

been known, by the defendant." U S S .G § 1Bl1l.3, application
note 10 (enphasis added). As a factual matter, there was no
clear error in finding that Landa-Rivera knew or should have
known of these characteristics of the robbery. In fact, the
record shows that Landa-R vera recounted the details of the
robbery to Nevarez-Marrero and D az- Nevarro.

Landa-R vera's second argunment is that there was
insufficient evidence to support a finding that he knew or
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shoul d have known that the property of a financial institution
was taken, see U S.S.G 8§ 2B3.1(b)(1), and that the total | osses
were over $5 mllion, see U S. S .G 8§ 2B3.1(b)(7)(H). There was
no error. Landa-Rivera told Nevarez-Marrero that over $5
mllion had been stolen; there was anpl e evidence that nuch of
t he noney cane from banks -- Banco Popul ar and Banco Sant ander
in particular; and it was reasonable for the trial judge to
conclude that Landa-R vera knew or should have known this
i nf ormation.
I,

The convictions and sentences of defendants Mji ca-
Baez, Reyes-Hernandez, Cartagena- Merced, and Ranos- Cartagena are
affirnmed. Defendant Landa-Ri vera's conviction is affirnmed, but
his sentence is vacated and remanded for resentencing in
accordance wth this opinion.

So ordered.
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